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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

Civil Action No. 820 

John Minick, Trading as Haeland Garage, Plaintiff, 

vs. 

Associates Investment Co., a corporation, Associate Dis¬ 
count Corp., a corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Tort 

Filed November 28 1938 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 820 

John Minick, Trading as Harland Garage, Rear 513 10th 
St., S. E., Washington, D. C., Plaintiff, 

vs. 

(1) Associates Investment Co., a corporation, c/o Associ¬ 
ate Discount Corp., Woodward Building, Washington, 
D. C. 

(2) Associate Discount Corp., a corporation, Woodward 
Building, Washington, D. C., Defendants. 

1. The amount claimed exceeds the sum of One Thousand 
($1,000.00) Dollars exclusive of interest, and defendants 
are sued in the alternative. 
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2. On or about March 14, 1937 plaintiff, at the request 
of the owner repaired an automobile described as a 1936 
Oldsmobile Eight. The repair bill amounted to $114.00. 
There also accrued a storage charge in the amount of 

• $30.00. The plaintiff retained said automobile for his 
charges and by reason thereof acquired a garage keepers 
lien. 

3. Defendant, on or about April 14, 1937, claimed the 
automobile and demanded the surrender thereof, but plain¬ 
tiff refused to surrender the said automobile to the defen¬ 
dant until his charges had been paid and his statutory lien 
discharged. 

4. Subsequently the defendant agreed to pay the full 
amount of the said repair bill and presented a check to the 
plaintiff for $114.00 in payment of the repair bill, and the 
plaintiff, relying upon the representations of the defen¬ 
dant, and upon the check presented to him, agreed to and 

did, release his lien upon the said automobile, al- 
2 though he would not have released his said lien if 
the above mentioned representations had been un¬ 
true. The defendant knew said representations were un¬ 
true and intended to deceive the plaintiff by the said rep¬ 
resentations and intended not to fulfill said promises, and 
intended to disturb the plaintiff’s possession and to de¬ 
stroy his lien. 

5. Whereupon, after the plaintiff surrendered the said 
automobile to the defendant, and released his hereinbefore 
mentioned statutory lien, the defendant wilfully, wantonly, 
maliciously and in disregard of the plaintiff’s rights, 
stopped payment on the said check to the damage of the 
plaintiff in the sum of $114.00. 

6. The defendant will rely upon a release of the plain¬ 
tiff’s claim in writing, but neither the plaintiff nor anyone 
acting for him or at his direction or by his authority, exe¬ 
cuted a release. 

Wherefore the plaintiff demands: 

1. That the plaintiff have judgment against the defen¬ 
dant for $144.00. 

2. That the plaintiff have judgment against the defen¬ 
dant for punitive damages in the sum of Ten thousand 
($10,000.00) Dollars. 
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3. That the plaintiff have judgment against the defen¬ 
dant for costs. 

4. That the plaintiff be granted a jury trial upon all the 
issues. 

STANLEY H KAMEROW 
JACOB N. HALPER—per SHK. 
Attorneys for Plaintiff 


3 Motion for Judgment 

Filed December 16 1938 

* # * 

Come now the defendants, by their attorney, William R. 
Lichtenberg, and move the Court for a summary judgment, 
and for reasons therefor says: 

1. That the Court has no jurisdiction of the subject mat¬ 
ter in the cause. 

2. The Complaint does not state a cause of action which 
would entitle plaintiff to recover. 

3. And for such other and further reasons as will be 
called to the attention of the Court upon the hearing of 
this motion. 

WM R LICHTENBERG 
Attorney for Defendants 


Order Dismissing Complaint 

Filed January 17 1939 

* * # 

Upon consideration of the motion of defendants to dis¬ 
miss, it is, by the Court, this 17th day of January, 1939, 
ORDERED, That the motion is hereby granted and the 
cause dismissed at the Cost of the plaintiff. 

By the Court: 

JENNINGS BAILEY 

Justice. 
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4 Notice of Appeal 

Filed February 6 1939 

• # • 

Notice is hereby given this 6th day of February, 1939, 
that John Minick hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
final judgment of this Court entered in this action on the 
17th day of January, 1939, in favor of Associates Invest¬ 
ment Co., et al., against said John Minick. 

JACOB N. HALPER 
STANLEY H KAMEROW 
Attorneys for Appellant 

Memorandum 

FEBRUARY 6-1939. 

Undertaking on appeal ($250.) filed. 

Assignment of Errors 

Filed February 6 1939 

* • • 

The plaintiff, John Minick, files the following assignment 
of errors: 

The Court erred: 

1. In sustaining the defendants’ motion for summary 
judgment. 

2. In entering an order dismissing the complaint. 

3. In holding that the allegations of the complaint would 
not support a verdict for punitive damages. 

4. In holding the Court was without jurisdiction of the 
complaint. 

JACOB N HALPER 
STANLEY H KAMEROW 
Attorneys for Plaintiff 
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5 Praecipe to Prepare Record on Appeal 

Filed February 6 1939 

* # • 

The clerk will please prepare the record on appeal in the 
above entitled cause, and include therein the following: 

1. The complaint 

2. Motion for summary judgment 

3. Order dismissing Complaint 

4. Notice of Appeal 

5. Undertaking on Appeal (Memorandum of filing) 

6. Assignments of Error 

7. This praecipe 

JACOB N. HALPER 
STANLEY H KAMEROW 
Attorneys for Plaintiff 


6 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 5, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 820, Civil Action, 
wherein John Minick, Trading as Harland Garage, is Plain¬ 
tiff, and Associates Investment Co., a corporation, et al., 
are Defendants, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 13th day of March, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7367 John Minick, &c., Appel¬ 
lant, vs. Associates Investment Co. et al United States 
Court of Appeals for the District of Columbia Filed Mar 
17 1939 Joseph W. Stewart, Clerk 









IN THE 


United States Court of Appeals for the 
District of Columbia 


January Term, 1939. 


No. 7367. 


JOHN MINICK, TRADING AS HARLAND 

GARAGE, 

Appellant, 

v . 

ASSOCIATES INVESTMENT CO., A CORPORA¬ 
TION, AND, ASSOCIATES DISCOUNT COR¬ 
PORATION, A CORPORATION, 

Appellees. 


BRIEF OF APPELLANT. 


JACOB N. HALPER, 
STANLEY H. KAMEROW, 
Attorneys for Appellant. 


BATAVIA TIME3, LAW PRINTERS. 

BATAVIA. N. Y. 

CHARLES W. WARDER, WASMIR6T0N REPRESENTATIVE, 
TOWER RUILSIRa 






SUBJECT INDEX. 


PAGE 

Jurisdictional Statement . 1 

Statement of Case. 2 

Statement of Points. 3 

Summary of Argument. 3 

Argument. 4 

Tables of Cases. 

D.C. Code 1929, Title 13, sec. 4.2,8 

“ “ “ Title 18, sec. 26. 2 

“ “ “ Title 18, secs. 41, 44, 71 and 193 1 

“ “ “ Title 18, sec. 193. 3 

Enc. of Law, Vol. 26 (1st. ed.) page 72. 7 

Federal Rules Civil Procedure. 9 

Holland v. Spartanburg, 166 S. C. 454,165 S. E. 203, 

84 A. L. R. 1346 . 5 

Sedgwick on Damages, (3d ed.) page 214. 7 

Welborn v. Dixon, 70 S. C. 108, 49 S. E. 232, 3 Ann. 
Cas. 407 


6 




















United States Court of Appeals for the 
District of Columbia 


January Term, 1939. 


No. 7367. 


JOHN MINICK, TRADING AS HARLAND 

GARAGE, 

Appellant, 

v. 

ASSOCIATES INVESTMENT CO., A CORPORA¬ 
TION, AND, ASSOCIATES DISCOUNT COR¬ 
PORATION, A CORPORATION, 

Appellees. 


BRIEF OF APPELLANT. 


Jurisdictional Statement. 

The complaint is in a common law civil action for 
damages. The amounts claimed are One Hundred 
Forty-four ($144.00) Dollars actual damages and Ten 
Thousand ($10,000.00) Dollars punitive damages. (R. 
1.) A motion to dismiss was granted. Final judg¬ 
ment of dismissal (R. 3) was thereafter entered. 

The jurisdiction of the court below to entertain the 
suit depends on D. C. Code 1929, Title 18, secs. 41, 
44, 71 and 193. 
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The jurisdiction of this court to entertain the appeal 
depends on D. C. Code 1929, Title 18, sec. 26. 

Statement of Case. 

This is an appeal from a final judgment of the Dis¬ 
trict Court of the United States for the District of 
Columbia, dismissing a civil action for damages. 

The appellant, plaintiff below, filed a civil action 
for damages against the appellees, defendants below, 
charging that at the request of its owner, plaintiff 
repaired an automobile which he retained for his 
charges amounting to $144.00; that defendants claimed 
the automobile and demanded its surrender but plain¬ 
tiff refused to do so until his charges were paid, claim¬ 
ing his statutory lien as a garageman. D. C. Code, 
1929, Title 13, sec. 4. 


Thereafter defendants agreed to pay the plaintiff’s 
charges and presented a check for the amount claimed. 
The plaintiff then surrendered the automobile upon 
the faith of the check although he would not have done 
so if he had known the representations were untrue. 
But the defendants knew their representations were 
untrue and intended to deceive the plaintiff and did 
not intend to fulfill their promises but intended to 
disturb the plaintiff’s possession and destroy his lien. 
After the plaintiff surrendered possession of the auto¬ 
mobile, the defendants wilfully, wantonly, maliciously 
and in disregard of his rights, stopped payment of 
the check to the damage of the plaintiff in the sum of 
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$144. The plaintiff claimed the further sum of $10,000 
as punitive damages. (R. 2.) 

The defendants moved for summary judgment on 
the grounds the court was without jurisdiction of the 
subject matter. (R. 3.) The defendants’ motion was 
granted and summary judgment of dismissal entered. 
(R. 3.) 


Statement of Points. 

1. The plaintiff contends the court erred in dis¬ 
missing the complaint and thus holding the court was 
without jurisdiction because the allegations of the 
complaint would not support a verdict for punitive 
damages. 

2. By the judgment of the court below, punitive 
damages could not be awarded in this case and there¬ 
fore since the amount claimed was less than $1,000.00, 
the Municipal Court of the District of Columbia had 
exclusive jurisdiction. D. C. Code, Title 18, sec. 193. 

3. The question is, therefore, whether punitive 
damages may be awarded in a case of this character, 
or may punitive damages be awarded in a case involv¬ 
ing breach of contract. 


Summary of Argument. 

1. Every one has a legal right to breach his con¬ 
tract, but he thereby subjects himself to liability to pay 
the damages suffered by the other. 
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2. For the wilful and wanton breach of his contract, 
one should be charged with punitive damages. 

3. Whether one shall pay actual or punitive dam¬ 
ages for his breach, should not depend on what the 
remedy is labeled. 

4. Generally, punitive damages are not recoverable 
in actions ex-contractu. 

5. A long line of cases hold punitive damages may 
be recovered in actions of tort, but not in actions of 
contract. 

6. Apparently, South Carolina is the sole state, ac¬ 
cording to the authorities, allowing punitive damages 
in actions ex-contractu, but then only in cases where 
the breach is accompanied by fraud. 

7. By the Federal Rules of Civil Procedure, adopt¬ 
ed September 16,1938, there is but one form of action, 
the civil action. 

8. The case at bar is a trespass consisting of an 
invasion of a property right; a destruction of a garage- 
man’s lien by fraud. 

ARGUMENT. 

Everyone has a legal right to breach his contract. 
The rule is founded in reason. Unforseen circum¬ 
stances may prevent one from fulfilling his engage- 
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ments and he should not be punished for his default. 
But the other party to the contract should be com¬ 
pensated; made whole. 

But if one breaches his contract out of a wilful and 
wanton disregard of the rights of others, or if the 
breach is accompanied by fraud, punitive damages 
should be assessed against the wrongdoer. And it 
should make no difference that the remedy, by which 
relief is sought, is labeled damages for breach of the 
contract, or damages for the commission of the tort. 

Suppose a lessor oust his tenant forcibly because, 
for example, he has found another who will give more 
rent. Shall the wrongdoer be assessed only actual 
damages if the suit is for breach of the covenant of 
the lease* and punitive damages if the suit is in tort 
for the wrongful eviction? Shall terminology deter¬ 
mine the rule, or shall it rest upon the nature of the 
wrong? 

The general rule permits no punitive damages in 
actions ex-contractu. See note to Holland v . Spartan¬ 
burg, (166 S. C. 454, 165 S. E. 203) reported and an¬ 
notated in 84 A. L. R. at page 1346. 

And the rule is based upon a formula rather than 
upon a doctrine founded in reason. In the last cited 
case, the rule is stated. See page 1311 of the A. L. R. 
reporter. 

“The making of a contract is a legal right en¬ 
joyed by the public generally, and no man is denied 
the right to break a contract; but in so doing he 
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makes himself liable for the consequences in such 
damages as are the natural result of his act. The 
mere fact that a contract was broken does not 
carry with it the stigma of fraud, bad faith, malice 
or wantonness. Frequently a contract is broken 
from dire necessity or the utter inability of one 
party to perform, and such cases would be entire¬ 
ly free from fraud or other evil intent. To further 
illustrate the difference' between claims for puni¬ 
tive damages in suits ex-contractu and suits in 
tort, acts of wilfullness will support punitive 
damages in tort cases but will not in suits arising 
ex-contractu, and especially in breach of contract 
cases, although in such cases the voluntary breach 
is of nccessitv an act of volition, or the exercise 
of the will, on the part of the one who breaks the 
contract.” 

According to the formula adopted in the last cited 
case, it is only where the breach is accompanied by 
fraud that punitive damages will be assessed in actions 
arising ex-contractu; wilfullness, wantonness and malice 
in the breach of a contract are not sufficient elements 
to support the award of punitive damages. It follows 
by this rule, that a breach of a contract may be accom¬ 
plished with impunity, and with purpose, especially 
where the resulting actual damage may be less than the 
advantage that shall accrue to the wrongdoer; or the 
damages may be nominal. 

Welborn v. Dixon, 70 S. C. 108, 49 S. E. 232, 3 Ann. 
Cas. 407, adopts the rule that in actions ex-contractu 
there may be an award of punitive damages only where 
the breach is accompanied by fraud, but the opinion of 
the court may well be extended to embrace a more 
liberal doctrine. 
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In the last cited case an agreement to reconvey land 
upon the payment of a debt was breached by a sale of 
the land, before the debt matured, to another for a 
price in excess of the debt. The court said the breach 
was a fraud and awarded punitive damages to the 
plaintiff. Generally the motive of the wrongdoer is 
not considered in estimating the amount of damages, 
as he is only liable for such damages as are the natural 
and proximate result of the wrongful act. But when 
the act is accompanied with a fraudulent act, the de¬ 
fendant may be made to respond in punitive damages. 
Quoting from Sedgwick on Damages (3d ed.) page 
214: 

“* * * If the plaintiff in an Anglo-Saxon Court 
of Justice shall ever be permitted to state his com¬ 
plaint according to the actual facts, and not be 
compelled to use an unmeaning formula, I can 
see no reason, greatly as legal relief would thus 
be extended, why exemplary damages should not 
be given for a fraudulent or malicious breach of 
contract, as well as for any other wilful wrong.” 
(Italics added.) 

And the court further says that since the distinction 
in forms of action (in South Carolina) has been abo¬ 
lished, there is stronger reason for allowing exemplary 
damages in actions for breach of contract, attended 
with fraudulent act. 

And the court further observes that the allegations 
of the complaint are also appropriate to an action of 
tort, committed with a fraudulent and malicious intent, 
and quotes the 26 Enc. of Law, 72 (1st ed.) for the 
definition of a tort: 
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“The word tort means nearly the same thing 
as the expression Civil wrong. It denotes an 
injury inflicted otherwise than by mere breach of 
contract; or, to be more nicely accurate, a tort 
is one’s disturbance of another in rights which the 
law has created, either in the absence of contract 
or in consequence of a relation which a contract 
had established between the parties.” 

The appellant’s rights, which were invaded by the 
appellee, were acquired by virtue of D. C. Code 1929, 
Title 13, sec. 4, which provides, in part: 

* * * Garage keepers shall also have a lien for 
their charges for storage, repairs, and supplies 
of or concerning motor vehicles, when such charges 
are incurred by an owner or conditional vendee of 
such motor vehicles, and may detain such motor 
vehicles at any time they may have lawful posses¬ 
sion thereof, after giving a notice similar to that 
provided for liverymen. If said charges are not 
paid in thirty days said lien may be enforced in 
the manner provided in sections 5 and 6 of this 
title. 

The appellant acquired lawful possession of the auto¬ 
mobile and was entitled to his charges, together with 
the right to detain the property until the charges were 
paid. His right, thus acquired, was invaded by the 
appellee, and whether the wrong be labeled a com¬ 
mission of a tort or the breach of a contract, it entitles 
the appellant to punitive damages if the act was done 
maliciously, wantonly and wilfully as alleged in the 
complaint. 

By the Rules of Civil Procedure for the District 
Courts of the United States, adopted September 18, 
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1938, there is but one form of action, the civil action. 
Rule 2, of the Rules of Civil Procedure for the District 
Courts of the United States, adopted by the Supreme 
Court of the United States pursuant to the Act of 
June 19, 1934, ch. 651. If the rule was ever made to 
depend on the form of action, it now depends on the 
nature of the wrong. The judgment of the court below 
should be reversed. 

Respectfully submitted, 

JACOB N. HALPER, 
STANLEY H. KAMEROW, 
Attorneys for Appellant . 
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IN THE 


®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


January Term, 1939. 


No. 7367. 


John Minick, Trading as Harland Garage, Appellant , 

v. 

Associates Investment Co., a Corporation, and, Asso¬ 
ciates Discount Corporation, a Corporation, 
Appellees. 


BRIEF OF APPELLEES. 


SUMMARY OF ARGUMENT. 

1. Complaint states a claim for damages for breach 
of a contract. 

2. It is immaterial if the action is stated in the form 
of tort if it arises out of the breach of a contract. 

3. Damages for the breach of a contract are liqui¬ 
dated by law. 
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4. Punitive damages may not be assessed for the 
breach of a contract. 

5. Where a suit is brought upon a contract in which 
the law liquidates the damages for a default, the 
amount of the damages as liquidated by the law, not 
the amount named in the plaintiff’s pleading, is the 
value of the matter in dispute. 

ARGUMENT. 

L 

The complaint, in effect, alleges among other things, 
that the appellant, plaintiff* below, had a mechanic’s 
lien on an automobile, that appellees, defendants be¬ 
low, claimed it, that plaintiff refused to surrender it 
until his charges had been paid. That subsequently 
defendants entered into an agreement with the plain¬ 
tiff that, for and in consideration of the delivery of 
the said automobile to the defendants, they would pay 
to the plaintiff the sum of One Hundred and Fourteen 
Dollars, ($114.00) That the plaintiff delivered the au¬ 
tomobile to the defendants pursuant to the agreement, 
but the defendants refused to pay therefor and stopped 
payment on the check given for the consideration of 
the delivery of the automobile. (R. 2, paragraphs 3, 
4, 5). 

Paragraph 5 of the complaint (R. 2) alleges, 
“Whereupon, after the plaintiff surrendered the said 
automobile to the defendants, * * *, the defendants wil¬ 
fully, wantonly, maliciously and in disregard of the 
plaintiff’s rights, stopped payment on the said check 
to the damage of the plaintiff in the sum of $114.00.” 

It is apparent from the complaint that the respec¬ 
tive parties entered into the agreement, and after the 
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plaintiff performed his part of the agreement, the de¬ 
fendants defaulted and stopped payment on the check 
which was given in consideration of the plaintiff’s per¬ 
formance. The reason for the defendants’ action, of 
course, is not before the Court, as the ruling of the 
Court below was based on the pleadings only. But 
whatever may have been the motive of the defendants 
in their actions, the fact remains that the only invasion 
of the plaintiff’s rights was the breach of the contract 
for which the plaintiff has redress in a Court of com¬ 
petent jurisdiction. 

All contracts are entered into upon representations 
of the parties that each will perform his part of the 
agreement. Failure of either party to fulfil his promise 
is actionable for the breach of the agreement. 

II. 

Appellant attempted to state the cause of action in 
the complaint in the form of a tort. It is immaterial, 
however, if the action is stated in the form of a tort if 
it arises out of the breach of contract, and the damage 
recoverable is on the basis of the breach of contract, 
as liquidated by law. 

Richardson v. Wilmington etc. R. R ., 126 N. C. 

100; 35 S. E. 235. 

III. 

Damages for the breach of a contract are liquidated 
by law. The only damages to which the appellant might 
be entitled as stated in his complaint, is One Hundred 
and Forty Four Dollars, ($144.00), together with 
interest from the time of the alleged breach by the ap¬ 
pellees. 
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The ease of Insurance Co. v. Piaggio, 16 Wall. 378, 
was an action for damages arising out of the refusal 
of an insurance company to comply with its agreement 
to pay certain losses sustained by the plaintiff and 
for which the insurance company agreed to indemnify 
him. In addition to the actual damage, plaintiff 
claimed special damages for the detention of the money 
lawfully due him. The Court held: 

“Interest is allowable as damages in such a case 
from the time payments were due * * * but the 
plaintiff cannot recover special damages for the 
detention of money due him beyond what the law 
allows as interest.” 

In the instant case the appellant is seeking to recover 
Ten Thousand Dollars, ($10,000) in addition to his 
alleged actual damages for the breach of the contract. 

In IIout v. Fuller. 104 Fed. 192, the Court said: 

“With the exception of those rare cases in which 
punitive damages may be recovered, a defendant 
is never liable to pay more than the actual loss 
which he has inflicted upon the plaintiff by his 
wrong. To give him damages where none has been 
caused is not to compensate him for a loss, but to 
punish the wrongdoer, and this is not permissible, 
except in the cases just mentioned" 

Therefore, the appellant cannot, under the allegations 
of his complaint, recover more than One Hundred and 
Forty Four Dollars, ($144.00), for if more were 
permitted, he would be able to recover in excess of his 
actual loss, and this is not permitted, except in cases 
where punitive damages are allowed, and this case 
being for the breach of a contract, such damages are 
not recoverable as will be hereinafter shown. Conse- 
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quently, the Court below had no jurisdiction to enter¬ 
tain the claim, as the recoverable amount would be less 
than $1,000.00. 

D. C. Code 1901. p. 521, Sec. 1; 41 Stat. L. pt. 1, 
p. 1310. 

IV. 

Punitive damages are not recoverable for the breach 
of a contract Tlie case of Ban mgarfcn v. Alliance As¬ 
surance Co., 159 Fed. 275, was an action in which the 
complaint averred that the defendant arbitrarily re¬ 
fused to pay more than fifty per cent of the claim under 
the policy, and that the acts of the defendant in refus¬ 
ing to pay the loss claim was wilful and fraudulent and 
were done solely with the desire to take advantage of 
the necessities of the plaintiff for ready money where¬ 
with to re-establish his business. Exemplary damages 
were claimed for these acts. The Court refused to al¬ 
low exemplary damages the action having arisen from 
the breach of contract. The Court in its decision 
stated: 

“If it is intended thereby to lay a claim for 
damages for tin* mere non-payment of money due 
under the contract, above or in addition to inter¬ 
est, such damages cannot be recovered. 

Insurance Co. v. Riaggio. l(i Wall. 378. 

London v. Taxing District . 104 1 . S. 771. 

“Failure to perform a duty proscribed by con¬ 
tract cannot be converted into a tort by reason ol 
the motive of the party guilty of the breach. The 
rule is correctly stated in Brou n v. Chicago Etc. 
BR. Co.. 54 Wis. 342; 11 X. W. 356 (911) where 
it is said: 'In such cases fht' wilfulness of the 
parly in refusing to fulfil does not in any way 
change the rule of damages. The rule as to darn- 
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ages in actions upon contract is the same whether 
the breach be by mistake, pure accident , or in¬ 
ability to perform it, or whether it be wilful and 
malicious; the motives of the parties breaking the 
contract are not to be inquired into’.” 

There is no difference between a statement of claim 
that money was withheld maliciously under an insur¬ 
ance contract, and a statement of claim that a check 
was maliciously dishonored and thereby the contract 
was breached. Both arise out of a breach of contract. 

Motive of the defaulting party does not render him 
liable in an amount in excess of the actual loss sus¬ 
tained. 


Baumgarten v. Alliance etc., supra. 

The overwhelming weight of authority supports the 
proposition that punitive damages are not recoverable 
for the breach of a contract. 

Cochran v. IIall, 8 F. (2d) 984. 

Western U. Teleg. Co. v. Rowell, 153 Ala. 295, 
45 So. 73. 

Western U. Teleg. Co. v. Benson. 159 Ala. 254, 
48 So. 712. 

St. Louis d S. F. R. Co. v. Hunt, 6 Ala. App. 434, 
60 So. 530. 

Snow v. Grace, 25 Ark. 570. 

Westesen v. Olathe State Bank, 75 Colo. 340, 225 
Pac. 837. 

Butler v. Moore , 68 Ga. 780, 45 Am. Rep. 508. 
Chattanooga, R. & C. R. Co. v. McLendon, 86 Ga. 
517, 12 S. E. 941. 

Hadden v. Southern Messenger Service, 135 Ga. 
372, 69 S. E. 480. 

Louisville d: N. R. Co. v. Wilkerson, 8 Kv. Ops. 
671. 

Janssen Catering Co. v. Abadie, 157 La. 357, 
102 So. 428. 
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Beaulieu v. Great Northern R. Co., 103 Minn. 
47, 114 N. W. 353. 

Hood v. Moffett , 109 Miss. 757, 69 So. 664. 

Trout v. Watkins Livery & Undertaking Co., 
^ 148 Mo. App. 621, 130 S. W. 136. 

Norris v. Letch worth, 167 Mo. App. 553, 152 
S. W. 421. 

Miller v. Baltimore. & 0. R. Co., 89 App. Div. 
457, 85 N. Y. Supp. 883. 

Moon v. Inter urban Street R. Co., 85 N. Y. Supp. 
363. 

Richardson v. Wilmington & W. R. Co., 126 N. C. 
100, 35 S. E. 235. 

Ketcham v. Miller. 104 Ohio St. 372, 136 N. E. 

145. 

Colby v. Daniels. 125 Okla. 202, 257 Pac. 298. 
Lamar v. Hildreth, 209 S. W. 167. 

Scheps v. Giles, 222 S. W. 348. 

Crouch v. Ramirez, 269 S. W. 113. 

Gonzalez v. Davila, 26 S. W. (2d) 718. 

Ilurxthal v. St. Lawrence Boom & Lumber Co., 
53 W. Va. 87, 44 S. E. 520, 97 Am. St. Rep. 
954. 

Gordon v. Brewster , 7 Wis. 355. 

Loudon v. Taxing District, supra, was an action 
against a city for failure to make good on bonds given 
as payment on obligations due Loudon and for dam¬ 
ages for the wrongful act. The Court said: 

“All damages for the delay in the payment of 
money owing upon contract are provided for in 
the allowance of interest, which is in the nature of 
damages for withholding money that is due. The 
law assumes that interest is the measure of all 
such damages.’' (Italics supplied) 

In the case cited, negotiable bonds were involved, and 
in the case before the Court a negotiable check was in- 
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volved, the damages for the non-payment of both being 
the value of the instrument and interest from the time 
of default. 

V. 

The actual damages claimed in this case are One 
Hundred and Forty Four Dollars ($144.00). The com¬ 
plaint demands damages in the amount of Ten Thou¬ 
sand One Hundred and Forty Four Dollars ($10,- 
144.00). Where a suit is brought for damages for 
breach of contract the law liquidates the damages; the 
amount of the damages as so liquidated by the law and 
not the amount named in the plaintiff’s pleading, is 
the value of the matter in dispute. 

Vance v. W. A. Vandercook Co., 170 U. S. 468. 

Barry v. Edmunds, 116 U. S. 550, 560. 

Wilson v. Daniel, 3 Dallas, 401, 407. 

North American etc. Co. v. Morrison, 178 U. S. 

262. 

Battle v. Atkinson, 191 U. S. 559. 

Willis v. Eastern Trust & Banking Co., 167 U. S. 

76. 

Harris v. Barber, 129 U. S. 366. 

McClung v. Penny, 189 U. S. 143. 

In Northern American etc. Co. v. Morrison, supra , 
the Court said: 

“Where a plaintiff asserts, as his cause of ac¬ 
tion, a claim which he cannot be legally permitted 
to sustain by the evidence, a mere ad damnum 
clause will not confer jurisdiction on the Circuit 
Court, but the Court on motion or demurrer, or of 
its own motion may dismiss the suit. (Italics sup¬ 
plied) Defendant company though liable in a 
Court of competent jurisdiction for the other claim 
cannot pursue remedy in other Court.” 
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In Vance v. W. A. Vandercook Co., supra, the Court 
said: 

“In determining from the face of the pleading 
whether the amount really in dispute is sufficient 
to confer jurisdiction upon a Court of the United 
States, it is settled that if from the nature of the 
case as stated in the pleadings there could not 
legally be a judgment for an amount necessary to 
the jurisdiction, jurisdiction cannot attach even 
though the damages be laid in the declaration at 
a larger sum.” 

As pointed out, the actual damages claimed by the ap¬ 
pellant being One Hundred and Forty Four Dollars 
($144.00), and the claim for punitive damages in such 
a case being legally not allowable, the District Court 
of the United States has no jurisdiction to entertain 
the cause, and the order dismissing the case for want 
of jurisdiction was properly sustained. 

The decision of the Court below should be sustained. 

Respectfully submitted, 

William R. Lichtenberg, 

Joseph B. Danzansky, 
Attorneys for Appellees, 

1346 F Street, N. W., 
Washington, D. C. 


